IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.764 of 2020

District : MUMBAI

Shri Pratap Panditrao Hikke, )
Aged 36 Yrs., Working as Higher Grade )
Stenographer (Marathi) in the office of )
General Manager, Grater Mumbai Milk Scheme, )
Worli Dairy, Mumbai 18. )
R/0 Room No.10, Building No.C, Mother Dairy )

).

Quarter, Nehru Nagar, Kurla (E), Mumbai 24. ..Applicant

Versus

1. The State of Maharashtra, )
Through Principal Secretary, Agriculture )
Animal Husbandry, Dairy Development & )
Fisheries Department (Dairy Development)
Room No.520, (Extn.) 5t floor, M. K. Marg))
Mantralaya, Mumbai 400 032. )

2. The Commissioner, Dairy Development
(M.S.) Mumbai, O/at Administrative
Building, A. G. Marg, Worli Sea Face,
Mumbai 18.

3. The Director General & Inspector )

General of Police (M.S.), Mumbai )

Having office at Old Council Hall, Shahid )

Bhagatsingh Marg, Mumbai 400 039. ) ...Respondents
Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant.

Shri A. J. Chougule, learned Presenting Officer for the Respondent.

CORAM :  Shri A.P. Kurhekar, Member-J

DATE : 05.08.2021
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JUDGMENT

The Applicant has challenged the order dated 15.10.2020 passed
by the Respondent No.l thereby rejecting his inter division transfer
application invoking jurisdiction of this Tribunal under Section 19 of the

Administrative Tribunal Act, 1985.

2. Shortly stated facts giving rise to Original Application are as

under :-

In pursuance of the advertisement issued by M.P.S.C. dated
23.02.2012 the Applicant had applied for the post of Higher Grade
Stenographer (Marathi) (which was mentioned as Group -B post in the
advertisement). The Applicant participated in the recruitment process
and was appointed by order dated 01.02.2013 as Higher Grade
Stenographer (Marathi) on the establishment of Respondent No.2 -
Commissioner Dairy Development, Mumbai. The Applicant hails from
Basmat, Tal District Hingoli. On 09.05.2016, he made request
application for inter division transfer in Nanded, Aurangad, Parbhani
and Latur citing reason that his wife is required to stay at Basmat to
look after his mother and he was to visit Basmat from Mumbai
constantly. Since he had completed five years tenure he had sought
inter division transfer in terms of G.R. dated 03.06.2011. Thereafter,
there were exchange of correspondence in between Respondent No.2 and
Respondent No.3. The Respondent No.3 by its letter dated 10.01.2019
gave no objection for absorption of the Applicant in Nanded region on the
establishment of Special Police Inspector General Range, Nanded.
However, thereafter no further steps were taken by Respondent No.2 to

process the request of the Applicant in terms of G.R. dated 03.06.2011.
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3. In the meantime, Respondent No.1 had issued another G.R. dated
15.05.2019 in supersession of old G.R. dated 03.06.2011. As per one of
the condition in G.R. dated 15.05.2019 pending proposals will be
considered on the basis of new G.R. Accordingly, Respondent No.2
Commissioner Dairy Development Department processed the application
of the Applicant in terms of fresh G.R. and informed to the Government
that he does not fulfill the requirement of new G.R. dated 15.05.2019.
The Respondent No.l1 accordingly rejected the proposal by impugned
order dated 15.10.2020 which is under challenge in the present O.A.

4. Shri A. V. Bandiwadekar, learned Counsel for the Applicant
submits that the Applicant’s request for inter division transfer ought to
have been processed in terms of G.R. dated 03.06.2011 but there was
delay and lethargy on the part of Respondent No.2 Commissioner, Dairy
Development in forwarding the proposal to the Government within
reasonable time, and therefore, Applicant’s right to get inter division
transfer in terms of G.R. dated 03.06.2011 cannot be taken away. Thus,
according to him, if the Respondent No.2 had processed the request of
the Applicant with expedition and urgency, the Applicant would have got
inter division transfer. In this behalf, he refers to Section 10 of
Maharashtra Government Servants Regulation of Transfers and
Prevention of Delay in Discharge of Official Duties Act, 2005 (hereinafter
referred to as ‘Act 2005) which inter —alia provides that no file should
remain pending in the department for outer limit of 45 days and failing
to which concerned Government servant shall be liable for disciplinary
action for dereliction from official duties. He has pointed out that once
the Respondent No.3 Director General of Police by his letter dated
10.01.2019 has conveyed his willingness for absorption of the Applicant
on his establishment, it ought to have been sent to the Government
expeditiously but no such step was taken within reasonable time and in
the meantime, the Government had issued G.R. dated 15.05.2019. He
has further raised the issue of discrimination stating that in the matter
of some of the employees their requests for inter division absorption have

been accepted by the Government.
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5. Per contra, Shri A. J. Chougule, learned Presenting Officer for the
Respondents submits that on receipt of application of the Applicant after
necessary compliance, the Respondent No.2- Commissioner, Dairy
Development Department had examined the matter in the light of new
G.R. dated 15.05.2019 and found the Applicant was not eligible for inter
division transfer. During the course of hearing, he has tendered the
copy of proposal which is taken on record and marked by letter X’. He
thus submits that since the matter was pending, it was required to be
processed in the light of new G.R. which has been issued in
supersession of old G.R. dated 03.06.2011. As regard the issue of
discrimination, he has pointed out that the orders sought to be relied
upon by the Applicant (Page No.85 to 87 of PB) are transfer orders
issued under Section 4(5) of Maharashtra Government Servants
Regulation of Transfers and Prevention of Delay in Discharge of Official
Duties Act, 2005 and not inter division transfer orders, and therefore,

the question of discrimination does not survive.

0. In view of the submissions advanced at a bar and material placed
on record, the issue posed for consideration is whether the Applicant is
entitled for inter division transfer after issuance of new G.R. dated

15.05.20109.

7. Earlier the Respondent No.l1- Government of Maharashtra had
taken policy decision in terms of G.R. dated 03.06.2011 whereby
considering the difficulties faced by the employees, the decision was
taken to consider their request transfers after completion of five years
tenure amongst other conditions of forfeiting seniority, availability of
post in other departments etc. It is on the basis of G.R. dated
03.06.2011 the Applicant made request for transfer in Aurangbad or
Nanded division citing personal difficulties. There was correspondence
between the Respondent No.2 and Respondent No.3. The Applicant has
given willingness to abide by all conditions mentioned in G.R. dated
03.06.2011. The Respondent No.3 by its letter dated 10.01.2019 also

conveyed its readiness to absorb the Applicant on his establishment.
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However, no further steps were taken and in meantime the Government
had issued new G.R. dated 15.05.2019 in supersession of old G.R. dated
03.06.2011.

8. Material to note that the conditions and parameters for inter
division transfers were substantially changed in G.R. dated 15.05.2019.
It is now made applicable to Group-C employees subject to fulfillment of
the conditions mentioned therein. At this juncture, it needs to be
clarified that though the advertisement classifies the post as Group-B
(non gazetted), learned P.O. fairly concedes that in view of pay-scale of
the Applicant it is 9300-34800/- with G.P. of Rs.4400/- it is Group —C
post. However, he has pointed out that now the request transfer in

terms of G.R. dated 15.05.2019 is restricted to the following grounds :-

(A) A Government servants who are suffering from disability in terms

of right of a person with Disability Act, 2016.

(B) A Government servants whose children comes within the category
classified as specified disability in terms of right of a person with

Disability Act, 2016.

(C) A Government Servants whose dependents suffer from serious

illness like cancer, paralysis, heart disease, brain tumor etc.
(D) A Government servants who are widow or widower.

(E) A Government servants who made request for transfer so that

husband and wife should reside together at one place.

Admittedly, the Applicant’s case does not fall within any of the
categories mentioned in G.R. dated 15.05.2019.

9. Material to note that the Respondent No.2 — Commissioner Dairy
Development Department had sent proposal to the Government belatedly
on 29.09.2019 thereby stating that the Applicant does not fulfill the
conditions mentioned in G.R. dated 15.05.2019 and the Applicant is not
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entitled for inter division transfer. It is on the basis of this proposal, the

Government rejected the request of the Applicant.

10. At this juncture, it would be material to reproduce the relevant
portion from the proposal submitted by the Respondent No.2 which is as

under in vernacular :-

“qe? URPTCE A AT [UAEA  BRIATAHU  AAQLAAAT
FrRiagAFAR oit.Fad Aid uwv aurRiva 3.

9. ;W AWA TRl 3D 3 A uRide vE A g HRURAA
BRIFTARU AAALE EA GBI, 3R 38 3M@. 9) Fc: U R )IASH AT
URTA 3iAs{ MER 3RACIT HS Wetes 3) ARIDIA BHARY febar TnfFrett
el a1 uestt, H fhan 308, agia Al 9tk 3ER @) fean/ faeR wHart 8) uat
- Ul UephlehRtl A HREIRAD BRIFATUl JAAMLE 36 3Ug. . ad
el A BRURAD FHocla! HREUA ERIEA AR DHetett G a [aeial 3Etd
A BRUE! 513 betet @
. W friEdld 31.%.6 JAR HEFRAHN AAQAMER LRI FAFRIG
ABAAT RN BRI 91T & AT Ugdel BIRIFATAHUL AHACLA EBIAT AR
AE 3R 3G Dt 3. oM. Al nyTa A AiewRal RIEIHIGA
Tt Setell 3. A TR 3neend EHAHEB 90 R AgeHD JTAM
(W) AR we FAFerRMA G JeEasdal FRleRIa R aRa=n
SR AT BRUATA et Bl A1 3 [SlegAae] ogadt/aeett vt
et A Bell AR AGL g AT JeHdlA Sl SHA Haell SR g, 3A
LAV TG FHUA 3t 33, AEHB AR T Yo .z anamEdta
Bld .
3. A FUEdd 3P0 PR HREREAHU FHALEHG! HRIFII
PR d gEdl e EeRr Jeitd Tgad witep-aien qva stetet
37igd.
3. A FotEnedidt 31.%.¢ FAR U fBa, Adsiters Ada fga faawra
U3l Jaftld BAA-ARA (deiciamel A 3 HRAAE  BIR—IATI?U
FHAQE IR WRARHL/FHTY @ [hal wA T 30 HREERAHU
JAAQLMEGR Jaiteld BAA-ATH A HRATAAd =@ har dA A ot
g ot 3ifdeer Fdta et ottt d@a. sh.izas akaEda
BUAE! G fgd, Adsiters Ba e Aa sug.
Q. IEUAM AR ORI 31.8.99 3teaA AT AR IR BIUIEL
3t Rlid et SUR AEA 3R & 3.

IWRNF ARG AGTA HA BRIATRIY JACALE FRERAC! QAR
Fole et 998.04.209R Fefiw 3 Yaat Bl adcaE @ A R
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BIUCE! 3 RRid wRaaE FHcd@ $it.uam U.5@®w, dagas (3T0) 8
e SEctH U AR, AR A ALISH AZEAR el U
SUATH AT AER BIOATA Ad 3.

11. Thus, there is no denying that the Respondent No.2 had examined
the proposal in the light of G.R. dated 15.05.2019 and obviously it was
not fulfilling the requirement of G.R. dated 15.05.2019.

12. Pertinent to note that there is a specific mention in G.R. dated
15.05.2019 that none of the condition mentioned in G.R. will be relaxed
and it is further clarified that all the pending proposals in the
department as on 15.05.2019 will be examined in the light of new G.R.
dated 15.05.2019 even if, those proposals were made on the basis of

G.R. dated 03.06.2011.

13. No doubt, the Respondent No.3 had given consent for absorption
of Applicant on its establishment on 10.01.2019 but no further formal
proposal was forwarded to the Government in terms of G.R. dated
03.06.2011 which is competent authority. In the meantime, the
Government issued new G.R. dated 15.05.2019. However, it cannot be
said that the Applicant has got vested right for inter division absorption
unless the competent authority accept the proposal and passed the
order to that effect. Therefore, pendency of proposal itself could not
create any right of inter division transfer in favour of the Applicant
unless it is accepted by the Government. Even if, there was some delay
on the part of Respondent No.2 to forward the proposal to the
Government in terms of G.R. dated 03.06.2011, it cannot be said that
his proposal was acceptable to the Government. Therefore, the
submission advanced by learned Counsel for the Applicant that had
Applicant’s proposal has been processed in terms of G.R. dated
03.06.2011, he would have got inter division transfer is based on

assumption only. There could be no such vested right.
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14. In so far as the orders in favour of some employees (page 85 to 87
of PB) are concerned, those seem to be the orders of transfer passed
invoking provisions of ‘Act 2005’ and those are not the orders of inter

division transfers.

15. The reliance placed by learned Counsel for the Applicant on the
judgment delivered by this Tribunal in O.A.No.134/2020 on 19.01.2021
is misplaced. In that case, the proposal was moved by the Deputy
Director Health Services, Pune to Director of Health Services, Pune
favourable to Applicant in terms of G.R. dated 03.06.2011 but no further
steps were taken by the Director of Health Services, Pune who was the
competent authority for more than one year and thereafter it was
rejected in view of new G.R. dated 15.05.2019. It is in that context, the
Tribunal had allowed the O.A. with directions to pass appropriate order
on the proposal forwarded by the Deputy Director of Health Services,
Pune by G.R. dated 03.06.2011. As such, in that case full-fledged
proposal favourable to the Applicant was already forwarded to the
competent authority but no action was taken for more than one year. It
is in that context in reference to provisions of Section 10 of ‘Act 2005’
which speaks for disciplinary action for not passing appropriate order
within outer limit where discussed and O.A. was allowed. Whereas in
present case, no such concrete proposal recommending the name of the
Applicant was forwarded to the Government. Before making any such
proposal, new G.R. dated 15.05.2019 came into force and consequently
the Respondent No.2 had to examine the matter in the light of G.R.
dated 15.05.2019 and ultimately the Applicant found not fulfilling the
requirement of G.R. dated 15.05.2019.
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16. In this view of matter, I have no hesitation to sum up that the
order passed by Government rejecting request of the Applicant for inter
division transfer needs no interference and O.A. liable to be dismissed.

Hence the following order :-
ORDER

Original Application is dismissed with no order as to costs.

Sd/-
(A.P. KURHEKAR)
MEMBER (J)
Date : 05.08.2021
Place : Mumbai

Dictation taken by :

Vaishali Santosh Mane
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